I. INTRODUCTION The traditional view among lawyers and jurists is that the appellate court's role is to ensure the trial court "properly resolved" the case before it. 3 Under this view, the appellate court exists to correct errors that occurred in proceedings before a lower court. 4 The appellate court fulfills its role by "subjecting the correctness of the rulings of the court below to that careful examination which the discharge of [its] duty require [s] ." ' In the context of the direct appeal of a criminal conviction, an appellate court's review is "the final guarantor of the fairness of the criminal process." 6 Indeed, "[r]eversal on appeal is the quality control mechanism of the criminal justice system." 7 Without the error correction mechanism that appellate courts provide, trial courts would exercise "absolute" and "unreviewable" power over the disposition of criminal defendants' cases. 8 Even though there is no federal constitutional right to an appeal of a criminal conviction, 9 the notion of the appeal is now so fundamental to the operation of our criminal justice system that "a right of appeal is now universal for all significant criminal convictions.""°E mpirical data confirm that the criminal justice system needs a robust mechanism for identifying and correcting trial errors. One recent study of the error rate in criminal convictions for capital rape-murder cases in the 1980s concluded that our system convicted innocent people at a rate of somewhere between 3.3% and 5%." If the system errs this frequently when trying the kinds of serious crime that demand the highest scrutiny from trial courts, prosecutors, and defense counsel, 12 it is logical to assume it errs even more frequently in cases involving lesser scrutiny, such as theft, battery, or drug trafficking. These errors are also worrisome because one consequence of convicting an innocent person is that a guilty person remains free to continue to commit crimes.
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It may once have been true that a "fair" criminal justice system was the best we could hope for because we had no way to measure the accuracy of the system. Now that we know the system is less reliable than we once thought, 4 it is imperative to improve our system's ability to detect and correct the errors that lead to incorrect convictions.
True, appellate review-because it focuses on ensuring compliance with the law and procedural rules-may not be the best tool for correcting every cause of incorrect convictions. For instance, according to data on the Innocence Project's website, the leading cause of wrongful dissenting) (speculating that defendants are entitled to "at least some opportunity for review of convictions, whether through the familiar mechanism of appeal or through some form of collateral proceeding").
10. Jones, 463 U.S. at 757 n.1 (Brennan, J., dissenting); see also James E. Lobsenz, A Constitutional Right to an Appeal: Guarding Against Unacceptable Risks of Erroneous Conviction, 8 U. PUGET SOUND L. REv. 375, 376 (1985) . Some states constitutionally guarantee criminal defendants the opportunity to appeal. Id. at 376-77. Professor Rossman also suggests that, even before criminal defendants had a right to appeal their convictions, there were other judicial safeguards to ensure the reliability of the judgment of conviction. See generally Rossman, supra note 6, at 528-37. 12. See Kansas v. Marsh, 548 U.S. 163, 198 (2006) (Scalia, J., concurring) ("Capital cases are given especially close scrutiny at every level, which is why in most cases many years elapse before the sentence is executed.").
13. See Evan Whitton, America's English-Style Legal System Evolved to Conceal Truth, Not Reveal It, ATLANTIC (June 14, 2012, 7:31 AM), http://www.theatlantic.comlintemational/archive/ 2012/06/americas-english-style-lega-system-evolved-to-conceal-truth-nt-revea-it/258417 (suggesting that more than four percent of the U.S. prison population is innocent and "more than half of guilty defendants get off").
14. Compare Herrera v. Collins, 506 U.S. 390, 420 (1993) (O'Connor, J., concurring) ("Our society has a high degree of confidence in its criminal trials, in no small part because the Constitution offers unparalleled protections against convicting the innocent."), with Marsh, 548 U.S. at 198 (Scalia, J., concurring) (agreeing with an estimate of an error rate in criminal convictions of 0.027%).
convictions is mistaken identification. 1 5 There may be no way appellate review can address that problem. But prosecutorial misconduct, police misconduct, bad lawyering, and flawed scientific evidence also contributed significantly to wrongful convictions;' 6 and these problems can likely be reduced by attentive appellate enforcement of the rules intended to prevent them. By ensuring compliance with laws designed to combat these sources of error, appellate courts can play a role in increasing the accuracy of the criminal justice system.
Yet the appellate court has a second role. In addition to identifying errors, the appellate court must also consider whether a trial court's error merits reversal.' 7 Even though the appellate court must examine the consequence of the errors in the factual context of each case to decide this question, the role of the appellate court is not, as the U.S. Supreme Court has often emphasized, "to determine guilt or innocence."' 8 This view of the role of the appellate courts as guarantors of fairness and reliability (rather than guilt or innocence) is not controversial.
In light of the importance of appellate review of criminal convictions, this article questions whether the Supreme Court's plain error doctrine, as articulated in United States v. Olano, establishes a workable "discretionary" framework for allowing appellate courts to remedy unpreserved errors-those not preserved with a timely objection before the trial court-that "'seriously affect the fairness, integrity or public reputation of judicial proceedings.' ,'s An examination of this doctrine shows that it encourages appellate courts to dispose of a defendant's appeal without a precedent-oriented legal analysis of asserted errors and their effects on the fairness and reliability of the process that led to the defendant's conviction and sentence. Rather, it diverts the appellate court's attention from the correctness of the trial court's rulings and the seriousness of any deviations from the law on the defendant's trial and sentencing in favor of reconsidering the guilt or innocence of the defendant. This is a problem because empirical evidence suggests that when appellate courts focus on the evidence of guilt, they are not particularly good at detecting and correcting error. In one review of DNA-related exonerations, ten percent of appellate courts declined to reverse in spite of error because the evidence was "overwhelming." 2 [Vol. 67:521 plain error inquiry purports to be discretionary, it also prevents the creation of precedent that would guide both future defendants and appellate courts in their analyses of the seriousness of unpreserved errors on the fairness and reliability of their own judicial proceedings. For instance, in United States v. Flores-Perez, 2 1 the defendant argued that the prosecution engaged in misconduct at trial. 2 2 On appeal, the United States conceded and the Court of Appeals agreed that the trial court erred in failing to remedy the prosecutorial misconduct, even without the aid of a timely objection from defense counsel. 23 Nevertheless, without any further explanation, the appellate court concluded that the weight of the evidence against the defendant was so significant that the trial court's error had not "seriously affect[ed] the fairness, integrity or public reputation of the judicial proceedings. 24 Thus, the court declined to exercise its discretion to correct the error. 25 The court cited no precedent stating that prosecutorial misconduct of the kind the defendant experienced could ever, as a matter of law, "seriously affect[ ] the fairness, integrity or public reputation of the judicial proceedings. '26 The court also failed to explain either why the evidence was so overwhelming that it essentially rendered the conceded error moot, or why the judicial proceeding that convicted defendant was "fair" in spite of the prosecutor's conceded misconduct. 27 In short, the court was so convinced of the defendant's guilt that it was willing to overlook the error.
The majority's account may seem reasonable. No trial is perfect and courts have long recognized that it is a waste of the valuable time of judges, juries, and lawyers to retry a case to correct an error that had no real effect on the jury's decision to convict the defendant. 28 This is particularly true when, as was the case in Flores-Perez, defense counsel failed to object to the error at trial.
But the Flores-Perez majority's opinion elicited a dissenting opinion from Judge Andrew Kleinfeld.
2 9 In his dissent, Judge Kleinfeld elaborated on the alleged prosecutorial misconduct. 30 The prosecutor told the jury that, when they retired to the jury room, they were "no longer obli- gated to presume innocence."'3 The prosecutor also told the jury that there was a "lengthy report" about the defendant that, "according to the rules of evidence, you will not be seeing. 32 In Judge Kleinfeld's view, the "case ultimately boiled down to a credibility determination-would the jury believe [the defendant] or the Border Patrol agents. '33 Therefore, Judge Kleinfeld concluded that the prosecutor's misconduct did "seriously affect[ ] the fairness, integrity or public reputation of judicial proceedings," and he would have reversed. 34 To be clear, this article does not argue that the Flores-Perez court necessarily reached the wrong result. 35 However, this article does contend that both courts and defendants would be better served if the majority had employed a precedent-oriented legal analysis to the facts of the case, thereby fully articulating the reasoning for its refusal to reverse the defendant's conviction. The parties would be more readily able to determine whether the court reached a legally justifiable result (even if not the desired result) if the majority had fully stated the legal and factual rationales for its decision. Flores-Perez also illustrates the danger that, in the absence of applicable precedents, appellate courts can substitute their view of the guilt of the defendant for a judgment as to whether the case presented a serious error. Because of these problems, decisions like the Flores-Perez majority's decision do little to help future courts or defendants in deciding what kinds and levels of prosecutorial misconduct are sufficiently serious to warrant a remedy.
Given these apparent problems, this article examines the analytical approach that federal appellate courts employ to review and remedy-or to refuse to remedy-an error that a criminal defendant failed to preserve with a timely objection at trial. As section II will show, the plain error doctrine emerged as a safety valve to ensure that appellate courts could relieve a defendant of an improper conviction or illegal sentence without being hamstrung on the technicality of the defendant's failure to object to the error at trial. Because the safety valve operates at the expense of other values that are critical in the adversary setting, courts have struggled to ensure that there is a meaningful limit to the reach of this safety valve to cases where the appellate court is seriously concerned with the possibility that a defendant was unfairly or incorrectly convicted or a defendant was illegally sentenced. Section II argues that although appellate courts' authority to remedy unpreserved errors ought [Vol. 67:521 to be exercised only to remedy serious errors, the competing interests of judicial economy and fairness to defendants actually align to support a plain error doctrine that requires courts to develop and apply an analytical, precedent-oriented approach to serious error. Section II will also show that even though the analysis of whether an unpreserved error was sufficiently serious to merit reversal is necessarily a case-specific factual inquiry, appellate courts can still develop precedent to guide future courts and defendants in understanding whether an unpreserved error will merit review and reversal. Section II concludes that such precedents can foster judicial economy and finality because they foreclose appeals of many unpreserved errors, and, in the remaining appeals, appellate courts and defendants will be able to focus their analysis and argument around the existing precedents.
Section III further discusses how the plain error doctrine, as described in Olano, fails to snugly connect with the rationales that support allowing appellate courts to engage in a limited review of criminal convictions for serious error. It then proposes a reformulation of the plain error doctrine that would both encourage the development of a body of caselaw to aid judges and defendants in their efforts to decide when an unpreserved error merits reversal and focus appellate courts on the seriousness of trial errors rather than on the innocence or guilt of the defendant.
Section IV returns to the Flores-Perez case and concludes by showing how the Flores-Perez majority's analysis, regardless of its correctness, demonstrates the need for and value of the rule that this article proposes.
II. THE APPEAL OF THE UNPRESERVED ERROR
The starting point for an analysis of the federal appellate court's authority to review a criminal defendant's appeal of an unpreserved error is the plain error rule: Federal Rule of Criminal Procedure 52(b). A straightforward reading of Rule 52 suggests that courts (including district courts themselves) can remedy an unpreserved error, even when the error is not brought to the court's attention, so long as the unpreserved error affects a party's "substantial rights": 36 (a) Harmless Error. Any error, defect, irregularity, or variance that does not affect substantial rights must be disregarded. 38 The Olano Court explained that, to merit reversal, an unpreserved error must do more than merely affect substantial rights. 39 The appellant must demonstrate that the error meets all the criteria of a four-pronged test. 40 There must first be an error. 4 Second, this error must be "clear" or "obvious. 42 Third, the error must also affect the defendant's substantial rights. 4 3 Fourth, the Olano rule allows the appellate court the "discretion" to remedy an error only when it "seriously affect[s] the fairness, integrity or public reputation of judicial proceedings." ' For convenience, this article will refer to an error that "seriously affects the fairness, integrity, or public reputation of judicial proceedings" as a "serious error."
A. The Authority to Remedy Unpreserved Error
Although Olano provides the seminal modern statement of the plain error doctrine, 4 5 Olano did not purport to announce any new development in its understanding of the plain error doctrine generally or Rule 52 in particular. 4 The verdict of a jury will not ordinarily be set aside for error not brought to the attention of the trial court. This practice is founded upon considerations of fairness to the court and to the parties and of the public interest in bringing litigation to an end after fair opportunity has been afforded to present all issues of law and fact. 5 However, Atkinson went on to conclude: "In exceptional circumstances, especially in criminal cases, appellate courts, in the public interest, may, of their own motion, notice errors to which no exception has been taken, if the errors are obvious, or if they otherwise seriously affect the fairness, integrity or public reputation of judicial proceedings." 56 Like Wiborg and Hemphill, Atkinson was, first and foremost, about the question of whether an appellate court has the authority to remedy an unpreserved error. 7 As Lester Orfield explained, "The general rule governing appellate procedure is that the court will refuse to consider questions not raised below." 5 8 This general rule is often referred to as the contemporaneous-objection rule. 59 Indeed, when a defendant fails to object to an error, one might argue that no "question" was even Cir. 1998) ("The narrowness of the plain error rule is a reflection of the importance, indeed necessity, of the contemporaneous objection rule to which it is an exception."); United States v. Silverstein, 732 F.2d 1338, 1349 (7th Cir. 1984) ("Reversing a conviction on the basis of an error that the defendant's lawyer failed to bring to the judge's attention is inconsistent with the premises of an adversary system .... "). The Silverstein court concluded that such a reversal was "justifiable only when the reviewing court is convinced that it is necessary in order to avert an actual miscarriage of justice, which implies the conviction of one who but for the error probably [Vol. 67:521 "presented to the trial court," and therefore, "there is nothing [for the appellate court] to review. ' "60 Even so, the federal courts have uniformly rejected this notion, and concluded that they have the authority to remedy certain unpreserved errors in criminal cases. 6 " They have done so even though, as Atkinson discussed, many of the pertinent policy considerations militate against any review of unpreserved errors. 62 Indeed, in addition to addressing the authority of the appellate court to remedy an unpreserved error, Atkinson outlined these pertinent policy considerations: (1) fairness to the trial court; (2) fairness to the parties; (3) the public interest in finality of the judgment; (4) the public interest in ensuring that criminal defendants in particular receive a fair trial that correctly applies the applicable law. The first of these considerations, fairness to the trial court, may seem somewhat out of place. After all, the trial court is supposed to be a neutral party without an interest in the proceeding 64 and the whole notion of the appellate court system presupposes the possibility that trial courts make errors. 6 5 But courts and commentators have often emphasized (though not recently) that "[c]onsiderations of fairness to the trial court compel" a limited review for unpreserved errors "since the trial court should not be held to have committed an error with regard to a question it did not rule on and which was not called to its attention.
66
This concern for the trial court may be a legacy of the writ of error system that predated the criminal appeal as we know it today. 67 Under the writ of error system, a defendant who believed the trial court had erred could obtain relief through only a new proceeding alleging the error directly against the trial court judge. 6 e should never unnecessarily try to make a monkey of the judge in the court below, or to trespass on his feelings or dignity and self-respect"); Orfield, supra note 4, at 840 ("[I]t seems inequitable to the trial court to chalk up a reversal against it when it was given no opportunity to correct its error.").
67. Conversely, however, the potential for trial court error is present in every appeal. 7 2 Because the main role of appellate courts is to determine whether the lower court erred, and because appellate courts routinely correct the preserved errors of the lower courts, it is difficult to determine how this consideration ought to influence an appellate court in deciding whether to consider an unpreserved error. This may explain why the Supreme Court's contemporary explanations of the plain error rule do not explicitly refer to fairness to the trial court as a significant component of the appellate court's decision to exercise its authority to review or remedy an unpreserved error. 7 3 Moreover, an appellate court can still exercise due professional courtesy to lower court judges in the way that the court explains the error in its opinion. 7 4 While the consideration of fairness to the trial court has dwindled 69. Dennerline, supra note 67, at 986. 70. See supra note 65 and accompanying text. Indeed, it may be that the "clear or obvious" prong of Olano's plain error formulation implies that the error is one the trial court should have prevented, even without the aid of an objection from defendant or defendant's counsel. See United States v. Frady, 456 U.S. 152, 163 (1982) ("By its terms, recourse may be had to [Rule 52(b)] only on appeal from a trial infected with error so 'plain' the trial judge and prosecutor were derelict in countenancing it, even absent the defendant's timely assistance in detecting it.").
71. 74. See Ross, supra note 71, at 958-62 (suggesting that judges retain a tone of "professional courtesy and respect among judges" and implying that the tone of the appellate court's reversal is important in maintaining the "institutional legitimacy of the courts"). But see Higgins & Rubin, supra note 71, at 134 (proposing reversal rate as a measure of quality for a judge's decisions). Obviously, a judge's reversal rate could not, by itself, convey the appellate court's understanding that an unpreserved error was never brought to the trial court's attention, and that the error was, therefore, more easily missed. Nevertheless, to the extent that the consideration for the effect of a review of unpreserved error on the trial court is of concern to the appellate court, perhaps scholars in importance in contemporary cases involving unpreserved errors, the remaining considerations that Atkinson identified-fairness to the parties, the public interest in finality of the judgment, and the public interest in ensuring that criminal defendants in particular receive a fair trialremain vital.
Although Atkinson referred to "fairness to the .. .parties" as a unitary concept, 5 it can be conceptualized as referring simultaneously to two distinct but closely related concepts. First, it refers to the basic fairness inherent in giving both sides an equal and contemporaneous opportunity to make their case. 7 6 Either party can tender objections to the presentation of evidence, argument, selection of jurors, or sentencing. The party responding to the objection can concede or respond to the objection with argument and even with evidence when appropriate. 77 Then, the trial court can rule on the issue, and both sides can continue trying the case with the uncertainty of the objection resolved. 7 8 In some cases, the trial court can "correct or avoid the mistake so that it cannot possibly affect the ultimate outcome." 7 9 In other cases, a party responding to an objection might concede the point either because it agrees with the objection or simply concludes concession is more expedient than contest. 80 Regardless, when objections are made at the trial court, the responding party can easily concede issues without compromising the possibility of obtaining a favorable judgment. On appeal, by contrast, the appellee has little choice but to defend the judgment against the appellant's contentions of error.
The second aspect of fairness to the parties is to discourage "sandbagging." ' 8 ' This term refers to a party's intentional effort to "game" the system by making one argument at trial, and, if that does not prevail, trying a new strategy on appeal. 82 party might strategically choose not to object to a known error so that, in the case of an adverse judgment, the error will lead the trial court or the appellate court to order a new trial. 83 Either way, a sandbagging party attempts to use the appellate process as a lever to obtain an unfair advantage over the opposing party. Appellate courts suspecting this strategy have uniformly disapproved of it as an unjustifiable effort to get a "second bite at the apple." 84 The third of the four policy values that Atkinson identified was the public interest in the finality of the judgment. 8 5 The Supreme Court elaborated on this value in the habeas corpus context in Wainwright v. Sykes. 86 It noted that strict enforcement of the contemporaneous-objection rule had a salutary effect on both the quality and efficiency of the criminal trial. 87 At the trial,
[a] defendant has been accused of a serious crime, and this is the time and place set for him to be tried by a jury of his peers and found either guilty or not guilty by that jury. To the greatest extent possible all issues which bear on this charge should be determined in this proceeding: the accused is in the court-room, the jury is in the box, the judge is on the bench, and the witnesses, having been subpoenaed and duly swom, await their turn to testify. Society's resources have been concentrated at that time and place in order to decide, within the limits of human fallibility, the question of guilt or innocence of one of its citizens. Any procedural rule which encourages the result that those proceedings be as free of error as possible is thoroughly desirable, and the contemporaneous-objection rule surely falls within this classification. 88 And, as Sykes alludes, the contemporaneous-objection rule also generally limits appeals to the issues timely presented to the trial court, thereby promoting judicial economy. 8 9 As appellate courts periodically note, no trial is perfect, but a fair trial need not be perfect. 90 Since no trial is perfect, we must have finality at some point. 83 . United States v. Pielago, 135 F.3d 703, 709 (11 th Cir. 1998) (defining "sandbagging" as "saving an issue for appeal in hopes of having another shot at trial if the first one misses"); [Vol. 67:521
All of the first three policy considerations that Atkinson described militate against appellate court review of unpreserved error and in favor of a strict application of the contemporaneous-objection rule. Only the final policy consideration that Atkinson identified-the public interest in ensuring that the criminal defendant receives a fair trial 9 '-weighs in favor of the review of unpreserved error.
Although Atkinson, as a civil case, did not provide the Supreme Court an opportunity to elaborate on this weighty consideration, 9 2 the Supreme Court has done so in other criminal cases. For instance, in Clyatt v. United States, the Supreme Court explained:
[I]t is the imperative duty of a court to see that all the elements of [a defendant's] crime are proved .... Only in the exact administration of the law will justice in the long run be done, and the confidence of the public in such administration be maintained.
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Indeed, in many of the early cases that discussed the appellate courts' authority to review unpreserved errors, the appellate courts were satisfied that the evidence produced at trial was simply insufficient to prove the defendants' guilt under the correct view of the applicable law, and therefore the courts reversed the convictions. 94 The importance of correctly stating and applying the law is especially high in the criminal context because errors can lead to wrongful convictions, and the wrongful conviction of an innocent defendant is abhorrent to our judicial system. The Supreme Court has stated that this "concern is reflected.. . in the 'fundamental value determination of our society that it is far worse to convict an innocent man than to let a guilty man go free.'"' 95 The federal courts have also acknowledged that the weight this policy consideration must receive in the criminal adjudication process is heavy: "'The maxim of the law is ... that it is better that ninety-nine . ..offenders should escape, than that one innocent man should be condemned. ' , 96 Moreover, as Atkinson articulated the policy concern, it is not only the defendant's significant interest in a fair trial and an accurate convic- tion that mitigates toward a limited appellate review of unpreserved errors. On the contrary, the policy also reflects "the public interest. 97 And, in this sense, the policy reflects a concern for both "present and future litigants who look to the courts to resolve disputes." 98 Accordingly, this policy supports not only the notion that an appellate court ought, in an appropriate case, to review an unpreserved error, but that it also should announce legal rules to ensure that similarly situated future defendants can likewise obtain review. 99 Aktinson and Wiborg unequivocally established that the duty of the appellate courts required that they "temper[ ]"1oo the harshness of the contemporaneous-objection rule with a willingness to review serious unpreserved errors. 1 01 To do otherwise would undermine the credibility of the conviction or sentence and the judicial process itself. The drafters of the Federal Rules of Criminal Procedure codified this authority to remedy unpreserved errors in Rule 52(b).
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B. The Discretion to Remedy Unpreserved Error
While Rule 52 may have clarified that the federal appellate courts have the authority to remedy an unpreserved error, neither the text of Rule 52 nor the cases that preceded it fully clarified when the appellate court ought to exercise this authority." 0 3 Were the appellate courts to exercise this authority too loosely, it would compromise the values that supported the contemporaneous-objection rule in the first place, thereby exacting a serious cost in terms of fairness, judicial economy, and public perception. 1 04 Conversely, however, if appellate courts wielded this authority too sparingly, they might affirm the convictions of innocent defendants or ratify illegal sentences.
10 5 Thus, as the Supreme Court has acknowledged: "Any unwarranted extension of [the] exacting definition of plain error would skew the Rule's 'careful balancing of our need to encourage all trial participants to seek a fair and accurate trial the first time around against our insistence that obvious injustice be promptly right," and the defendant has followed any necessary procedure for doing so, the appellate court cannot exercise its authority to relieve the defendant of the consequences of the choice. a 0 Second, the error must have been "clear" or "obvious" under the law as it stands at the time of the appeal. 11 1 Third, the defendant must show that the asserted error affected his or her "substantial rights," which generally means that the error prejudiced the defendant. authority to give the defendant the benefit of a change in the law during the pendency of the direct appeal). However, in United States v. Atkinson, the Supreme Court said that an appellate court could remedy an unpreserved error if the error was obvious or if it had "seriously affect[ed] the fairness, integrity or public reputation of judicial proceedings." 297 U.S. 157, 160 (1936). The Olano formulation requires that the error be both obvious and serious. See Olano, 507 U.S. at 734.
112. Olano, 507 U.S. at 734. Although Rule 52(a) already indicates that a court shall disregard any error "that does not affect substantial rights," and contains no express indication that this rule does not apply to cases involving unpreserved error, FED. R. CRim. P. 52(a), the Olano Court concluded that Rule 52(a)'s "substantial rights" inquiry applied only to preserved errors. See Olano, 507 U.S. at 734. For unpreserved errors, Olano announced the same inquiry was required, but emanated from Rule 52(b), and, under this inquiry, the defendant bore the "burden of persuasion with respect to prejudice." Id. Moreover, Olano also considered that there might be some errors that might not require a showing of prejudice, and yet other cases in which the court might presume prejudice, but the facts of Olano did not require the court to elaborate on those possibilities. The Olano Court concluded, however, that it did not need to address the question of whether the asserted error was serious because the error did not affect the defendant's substantial rights.
tence of serious error must not be judged using a "'per se approach"' but rather "on a case-specific and fact-intensive basis." 121 Every case, the Supreme Court notes, "'necessarily turns on its own facts.'1 2 2 Thus, while an appellate court must review the facts of the case to satisfy itself that there has been a serious error before it may provide a remedy, the Supreme Court has said little about how the appellate court should determine whether a trial error, which is, by definition, a deviation from the procedural rules designed to ensure a fair trial, is sufficiently serious to warrant a remedy.
The only other guidance that the Supreme Court has provided about serious error comes as an inference from its repeated insistence that plain errors are rare. 23 It is "difficult," we are told, to demonstrate "all four prongs [of the Olano plain error test] . . . 'as it should be.' 124 Perhaps it should. But even in sum, this guidance to the appellate courts leaves open how the appellate courts should separate the deserving case from the meritless one. Appellate courts know they must examine the consequence of the error on the trial process, 125 and, from this examination, somehow determine which errors are serious enough to merit a remedy.
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C. Vindicating the Contemporaneous-Objection Rule
One might reasonably wonder if this critique of the open nature of the appellate court's discretion to remedy unpreserved errors undervalues the appellate court's discretion as a mechanism for restricting the reach of this exceptional mode of relief to the most egregious errors. The Supreme Court lauds the "case-specific and fact-intensive" approach as the ideal method for ensuring that appellate courts can indeed remedy unpreserved errors without making categorical rules that undercut the contemporaneous-objection rule and the sound rationales supporting it. 12 7 Indeed, the Supreme Court's repeated use of the word "discretion" 12 8 to refer to the appellate court's authority to review unpreserved errors illustrates its concern for preserving the vitality of the contemporaneous-objection rule and avoiding a torrent of appeals for unpreserved 128. E.g., Olano, 507 U.S. at 737.
error. The notion of discretion implies there is not a single "correct" answer as to the propriety of remedying unpreserved errors in any particular case.' 29 Accordingly, no case sets a precedent that future defendants can rely on to "demand" a remedy for similar unpreserved errors.
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While this discretionary system may appear to give appellate courts a high level of control over the rate of unpreserved error reversals, thereby preventing the erosion of the contemporaneous-objection rule, it provides little guidance to future courts or defendants as to which unpreserved errors merit consideration or reversal.
1 31 Instead, the discretionary system strongly suggests that any unpreserved error can become a basis for reversal if a defendant's appellate counsel can persuade the court that the error was sufficiently egregious. 132 Thus, it encourages defendants' appellate lawyers to scour the record for every colorable unpreserved error. 133 Indeed, in the absence of rules that foreclose such relief, the attorney's ordinary duty of diligence may require him or her to present these arguments to the appellate court as a matter of course.'
34
But the discretionary system, with its implicit concern that welldefined rules and exceptions might somehow compel future appellate courts to reverse convictions, even in the face of low-merit assertions of unpreserved error, 135 fails to appreciate that a system of well-defined rules and exceptions can also foreclose the prospect of appellate review of an unpreserved error. 136 Legal rules can apprise defendants' appellate 129. Maurice Rosenberg, Judicial Discretion of the Trial Court, Viewed from Above, 22 SYRACUSE L. REV. 635, 636-37, 641 (1971) (internal quotation marks omitted) ("To say that a court has discretion in a given area of law is to say that it is not bound to decide the question one way rather than another ....
[T]he term suggests that there is no wrong answer to the questions posed .... ").
130. See id. 131. See Martineau, supra note 76, at 1056-59 (noting that rules and exceptions allow "litigants, attorneys, and judges [to] share the same expectations regarding considerations of new issues on appeal").
132. See id. at 1024 (noting that, because "it is almost impossible to predict ... whether. . . the appellate court will consider a new issue," the system of discretionary justice encourages appeals); see also id. at 1034 (reasoning that, without the predictability cultivated by a system of welldefined rules, "the appellate process becomes little more than an exercise by which the appellant attempts to persuade the appellate court that the result reached by the trial court was not the 'right' result").
133. lawyers of when appeals based on unpreserved error can expect little chance of success.
13 7 Therefore, to the extent that controlling the quantity of unpreserved errors that receive appellate review helps to ensure the continued validity of the contemporaneous-objection rule, there is no reason to conclude that Olano's discretionary system does a better job of limiting review than would a system of well-defined rules and exceptions.
The discretionary approach to reviewing unpreserved errors also creates a situation in which appellate courts may fail to recognize truly meritorious plain error appeals because of the relatively high quantity of low-merit appeals of unpreserved errors that the appellate courts routinely examine. According to one survey, federal appellate courts reverse the trial court's judgment only 5.4% of the time in criminal cases. 138 Although there is a dearth of data on the prevalence of successful appeals premised on arguments of unpreserved error, because Olano's plain error review is considered quite deferential 39 it is likely that only a small fraction of this 5.4% reversal rate is attributable to reversals based on successful arguments of unpreserved error.
1 40 Given that appellate arguments premised on unpreserved error are likely to be common, but that the chance of success on these arguments is quite low, appellate courts will likely develop a cognitive bias in favor of rejecting appeals premised on unpreserved error. 141 This bias is worsened by the Supreme Court's preference for caseby-case decision-making. 142 In the absence of legal precedents that exceptions allows attorneys and their clients to expect and anticipate when assertions of unpreserved error will not succeed on appeal direct the attention of courts (and defendants' appellate lawyers) to the pertinent considerations and give guidance on how to evaluate and balance them, this bias can go unchecked. Indeed, appellate courts' analyses of defendants' arguments of unpreserved error are often brief and conclusory, 14 3 which raises the risk of appellate error. Appellate courts know that the process of applying existing law to facts in writing improves the quality of judicial decision-making. In fact, appellate courts have often insisted that administrative law judges (ALJs) explain their reasoning in reaching their decisions both because the process of explanation "'help[s] the ALJ get it right' and it 'allow[s] [the appellate court] to discharge [its] duty to review the decision.' ",1 Similarly, an appropriate legal analytical framework can help appellate judges themselves "get it right" in evaluating the seriousness of unpreserved errors. And, equally important, because defendants' appellate lawyers would be using the same analytical framework, they too would be more able to judge the merits of appealing unpreserved errors in the first place.
Even though the contemporaneous-objection rule makes ample sense in our adversarial system of justice, the fairest and most reliable way to vindicate it in the context of appeals of criminal convictions is through the application of legal rules that thoughtfully lay out circumstances warranting relief from it on appeal.
III. AN ANALYTICAL JURISPRUDENCE OF SERIOUS ERROR
In our attempt to clarify Rule 52(b), we have, I fear, both muddied the waters and lost sight of the wisdom embodied in the Rule's spare text. Errors come in an endless variety of "shapes and sizes." Because error-free trials are so rare, appellate courts must repeatedly confront the question of whether a trial judge's mistake was harmless or warrants reversal. They become familiar with particular judges and with the vast panoply of trial procedures, they acquire special expertise in dealing with recurring issues, and their doctrine evolves over time to help clarify and classify various types of mistakes. These are just a few of the reasons why federal appellate courts are "allowed a wide measure of discretion in the supervision of litigation in their respective circuits. [Vol. 67:521
United States v. Marcus, 130 S. Ct. 2159, 2169 (2010) (Stevens, J., dissenting) (citations omitted). Because the Olano formulation of the plain error doctrine did not attempt to engage the appellate courts in the creation of a body of law that would allow them to evaluate the seriousness of errors in context, appellate courts must rely on other, more general indicators of seriousness. Unfortunately, as this section describes, these other indicators of seriousness only guide appellate courts away from their core purpose of ensuring defendants a fair trial and a sentence in accord with the law.
A. The Olano Formulation
Olano and the cases that followed have laudably aimed to clarify for the appellate courts the standards they should follow in determining whether to remedy an unpreserved error. 4 ' As a practical matter, however, the Olano formulation does not focus on the essence of the problem.' 4 6 Rather, its four-pronged inquiry needlessly complicates the analysis, and makes it more difficult for appellate courts to make the critical assessment: Did the defendant get a fair and reliable trial and a legal sentence? The Olano formulation distracts both appellate courts and defendants from this key inquiry because (1) it compels appellate courts to separately analyze both whether the asserted error affected a defendant's "substantial rights" and whether it "seriously affect[ed] the fairness, integrity or public reputation of judicial proceedings"' 47 even though both questions are qualitatively similar inquiries into the consequences of the error on the trial; (2) it gives undue weight to the obviousness of the error; and (3) it focuses the appellate court primarily on the merits of individual cases rather than on synthesizing and articulating rules that explain why an error was (or was not) serious. As a result, the Olano formulation fails to snugly connect with the policy considerations justifying plain error review.
First, Olano introduces a redundancy into the plain error analysis.
14 8 The third prong of Olano requires the appellate court to determine whether the asserted error affected the defendant's "substantial rights," as is required under the text of Rule 52(b). 4 error ordinarily affects a defendant's substantial rights when the error was "prejudicial"; this means "[i]t must have affected the outcome of the district court proceedings." 1 5° Accordingly, Olano's third prong requires the court to consider the consequence of the error on the defendant's conviction and sentence. 51 But that is also a part of the function of Olano's fourth prong. Under the fourth prong-the serious error prong-the appellate court must also separately evaluate the consequence of the error under the Atkinson serious-error standard, that is, whether the error "seriously affect[s] the fairness, integrity or public reputation of judicial proceedings."' 15 2 However, the fourth prong imposes a higher standard of seriousness than the third prong: The Olano Court explicitly acknowledged that an error that affects the defendant's substantial rights "does not, without more, satisfy the Atkinson standard."' 5 3 Thus, the third and fourth prongs of the Olano inquiry both require the same kind of judgment-an evaluation of whether the error had sufficiently serious consequences to merit reversal-but the fourth prong merely requires a higher level of seriousness. Therefore, the third and fourth prongs of the formulation could and should be collapsed into a single inquiry.
Second, Olano's second prong, which requires the appellate court to determine whether an error is "clear" or "obvious," 154 elevates a pertinent consideration into a decisive consideration. Since the purpose of the plain error doctrine is to determine whether the proceedings in the trial court were so unfair as to relieve the defendant of the harsh effect of the contemporaneous-objection rule, the central focus of the inquiry must be the fairness and reliability of the trial and sentencing. 155 To be sure, when the trial court makes an obvious error, it is more likely to have seriously affected the fairness, integrity, or public reputation of proceedings before the trial court. But even when the trial court makes a subtle However egregious the errors, and however great the likelihood that absent the error a different judgment would have been entered, the court would have to discount the error as harmless. Such a test operates to diminish judicial responsibility. The emphasis should not be on whether the judgment is not clearly wrong; how could an appellate court rest easy in the face of doubt? The emphasis should be on whether the judgment is not clearly right, so long as there is a substantial chance that error brought it about.... [lit is perilous to assume that a judgment not clearly wrong, but still dubious, can be equated with justice.
TRAYNOR, supra note 114, at 17-18.
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error, that error could significantly impair the fairness of the trial if the consequence of the error was profound, such as the exclusion of critical defense evidence, the empanelling of a biased juror, or a misstatement of the applicable law in the jury's instructions. For instance, one can certainly imagine trial courts making subtle errors in their application of sophisticated evidentiary rules like the hearsay rule or the expert witness rule that, despite the errors' subtlety, have a significant effect on the weight of the evidence presented to the jury. And, as the Olano Court recognized, the obviousness requirement is even more difficult to apply when the law applicable to the error changes between the time of the error and the time of appellate consideration.
1 56
The Supreme Court recognized this in Atkinson. Atkinson's original requirement for remedying an unpreserved error required that the error either be obvious or "otherwise seriously affect the fairness, integrity or public reputation of judicial proceedings." 157 Interpreted another way, the Atkinson formulation presumed that obvious errors were serious enough to merit reversal, but acknowledged that other, more subtle errors could also be serious enough to warrant reversal. 5 8 Olano purported to accept the Atkinson formulation, 1 5 9 but misstated it. 160 One might discount the misstatement as inadvertent and unintentional, except for the frequency with which the Supreme Court repeats it.1 61 In any case, the obviousness of an error can be very difficult to assess. 1 62 While there may be some errors on either end of a spectrum of 156. See Olano, 507 U.S. at 734 ("We need not consider the special case where the error was unclear at the time of trial but becomes clear on appeal because the applicable law has been clarified."); cf Heytens, supra note 42, at 941-42 (arguing that the rationales behind the plain error analysis do not support a court's refusal to give the defendant the benefit of a law that changes while the defendant's case awaits a decision on direct review). 162. But see, e.g., United States v. Gonzalez-Rodriguez, 621 F.3d 354, 363 (5th Cir. 2010) (concluding that, to merit reversal, "the error must be 'so clear or obvious that the trial judge and prosecutor were derelict in countenancing it, even absent the defendant's timely assistance in obviousness, in many cases, the obviousness of the error may be difficult to discern because it requires the application of a legal rule that is facially clear but unclear when applied to the facts of the defendant's case. 16 3 This kind of judgment is quite different from the kind of judgment the appellate court must exercise to determine whether the error "seriously affect[ed] the fairness, integrity or public reputation"" 6 of the trial court's proceedings 65 because it calls not for an evaluation of the consequences of the error but, rather, the clarity of the result when the applicable legal rule is applied to the facts of the defendant's case. 166 Thus, although the blatant obviousness of an error may be a decisive consideration in a few cases, consideration of the obviousness of the error will more frequently lead the appellate court away from the key analysis of the fairness, integrity, or public reputation of the trial court proceedings.
Finally, the Olano interpretation of the plain error rule invites appellate courts to do exactly what they are never supposed to do. It requires the courts to weigh the evidence supporting the defendant's conviction to determine whether the error undermines the evidence and arguments that the prosecution produced to prove the defendant's guilt. 167 Or, phrased differently, the appellate court must speculate as to whether the prosecution's evidence and arguments were so persuasive as to the defendant's guilt that the error did not undermine the fairness of the trial. 168 As Judge Harry Edwards has observed, this focus on the facts of the case (which occurs in the review of both preserved and unpreserved errors) is both troubling and unavoidable. 69 Judge detecting it.'" (quoting United States v. Trejo, 610 F.3d 308, 319 (5th Cir. 2010))). While such a rule may help resolve the problem of subjectivity in the assessment of whether an error is "clear" or "obvious," in doing so it bypasses the central question of the consequence of the error on the trial process for any error that is not abundantly obvious. See id. Furthermore, it also raises a new question about the kind of competence that a trial judge apd prosecutor must have in detecting errors. See id. Of course, this kind of consideration most directly vindicates the "respect for the trial court judge" rationale discussed in Section II. But, given the diminishing importance of that rationale in contemporary plain error jurisprudence, placing this much emphasis on the clarity of the error to the trial court gives it undue weight. [Vol. 67:521 the doctrine by assessing whether the evidence adduced at trial, or theuntainted evidence in the case of an evidentiary error, appears sufficient to support a guilty verdict. In some cases this is as it should be, for the presence of massive evidence of a defendant's guilt surely is one factor for a court to consider in ascertaining whether it can say with fair assurance that an error substantially affected the jury's verdict (or, in the case of constitutional error, whether the error was harmless beyond a reasonable doubt). Frequently, however, the weight of the evidence against a defendant is not just one factor playing into the harmless-error analysis, but rather the sole criterion by which harmlessness is gauged.
170
Although Judge Edwards was writing about whether a preserved error affected a defendant's substantial rights, he also observed that the same phenomenon occurs in the assessment of unpreserved errors.' The Supreme Court's recent unpreserved error jurisprudence has only further emphasized that the appellate court's prime focus for determining whether an error meets Atkinson's serious error standard must indeed be the facts of the case.' 72 Left unguided, this kind of judgment is fraught with danger because it depends heavily on appellate judges' subjective concepts of justice and fairness. 
B. A Proposed Reformulation
Therefore, to realign the plain error analysis with its common law precedents, the text of Rule 52(b), and the rationales supporting review of unpreserved errors, this section proposes a new formulation of the plain error doctrine:
In a criminal case, a court may correct an error that occurred at trial or sentencing, even though that error was not brought to the attention of the trial court. The court must correct an error that, in its discretionary judgment, seriously affects the fairness, integrity, or public reputation of judicial proceedings. In determining whether an error seriously affects the fairness, integrity, or public reputation of judicial proceedings, the court shall explicitly consider (1) the purpose of the right impaired by the error on the fairness and reliability of the judgment and sentence, and (2) the seriousness of the error's consequences in impairing this purpose in the factual context of the case. This proposed rule has four main features. First, because the motivating rationale for allowing review of unpreserved errors in criminal cases is the public interest in ensuring that criminal defendants receive a fair and reliable trial, 174 this rule focuses squarely on the seriousness of the asserted error. Unlike the Olano formulation, this proposed rule does not separately consider whether the error appears to be harmless or whether the error was "clear" or "obvious." While these considerations may still be pertinent and may even be decisive in certain cases, the appellate court's task will ultimately be to determine, using any pertinent consideration, whether an error meets the Atkinson serious error standard.
Second, although the appellate court may consider all pertinent facts, the rule focuses the appellate court's attention on the subset of the facts pertinent to the error. It emphasizes that the appellate court's inquiry must first determine the purpose of the right impaired by the error independent of the facts of the case. Then, the appellate court can examine the facts of the case to determine if other aspects of the trial achieved this purpose in spite of the error. This will deter appellate courts from reassessing the defendant's guilt in favor of considering how important the right impaired by the error was to ensuring the fair trial and sentencing of the defendant.
For instance, in a case where the error involved the erroneous exclusion of evidence, the appellate court might conclude that such an error results in an unfair trial whenever the evidence could have created a doubt in the minds of the jurors that was not credibly suggested by other evidence. Then the appellate court would examine the record to see whether the excluded evidence met this criterion. This approach guides the appellate court's attention away from an independent assessment of the defendant's guilt and toward a focused analysis of the record. Although there is no way to examine the effect of the error on the case without a close examination of the case itself, 75 this method aims to clarify how the role of the appellate court involves a "form of judgment" 176 distinct from the kind the jury exercises in convicting the defendant (or the kind the court exercises in sentencing the defendant).
Third, the proposed rule calls for the appellate court to explicitly detail its analysis of the error to ensure that (1) the court creates a reference point for future cases that deal with the same issue; (2) the parties 174. See supra Section II. [Vol. 67:521 can determine whether the court "got it right," ' and, therefore whether to petition for further appellate review or reconsideration; and (3) the judges on the court can satisfy themselves, as much as possible, that the court's opinion accurately appreciates the significance of error and its consequences under the case's particular facts. Fourth, while this proposed reformulation eliminates the discretion that appellate courts have to refuse to remedy an error, it still calls for a different kind of judicial discretion by directing appellate courts to evaluate the seriousness of the error in light of the case's factual consequences. As other scholars have recognized, judicial discretion can serve the appellate court as a method of fashioning new rules of law in areas where the rules are either not clear or not widely accepted. 178 When the legal issues are new, a measure of discretion allows the appellate court to focus first on identifying the relevant considerations and seeing how they apply in particular cases. 179 Over time, various appellate courts will identify the full range of pertinent considerations and develop approaches for balancing them. 180 At the outset, when the rules are not yet well-established, courts' decisions may be seen as more discretionary. 8 1 But, as rules develop, decisions that once were an exercise of discretion become traditional questions of law. 8 This approach also better harnesses the tremendous intellectual power of the judiciary. When no consensus has yet emerged regarding a novel legal issue, the understanding that courts' early analytical approaches to deciding the issue are an exercise of a limited judicial discretion prevents one appellate court (or panel of a court) from foreclosing another appellate court (or panel) from addressing the issue in another way.' 8 3 This gives various courts significant independence from one another as rules develop, and emerging cognitive science strongly supports the notion that "the best collective decisions are the product of disagreement and contest." 184 This approach also gives appellate courts some flexibility to deal with the kinds of errors known to cause wrongful convictions. As empirical evidence mounts about the sources of trial errors that lead to incor-177. Cf supra note 142 and accompanying text (discussing and citing cases where appellate courts engaged in merely conclusory analyses of unpreserved error claims).
178. rect convictions, appellate courts can direct heightened attention to these kinds of errors and their effects on the trial process. Thus, under this proposed reformulation, the appellate court will continue to exercise a level of discretionary judgment to craft appropriate rules when the rules applicable to the facts are unclear. However, as rules develop, appellate courts and defendants will be able to use and refine them in the common law tradition. 1 8 5 And, rather than relying on subjective considerations and unguided discretion to control the frequency of review of unpreserved error as the Olano formulation does, 186 the proposed rule would foster the development of standards to guide the appellate court in its decision to review an unpreserved error, while leaving open the possibility that the existing rules are incomplete or even incorrect until the rules are validated through application in many cases over time. , concurring in part and dissenting in part). In the Flores-Perez case described in the introduction, the Ninth Circuit provided an apt demonstration of the difficulties inherent in the decision of whether to remedy an unpreserved error. The dissent pointed out the two most worrisome aspects of the defendant's trial: (1) the prosecutor told the jury that there was a lengthy report about the defendant that, "according to the rules of evidence, you will not be seeing," thereby implying that the prosecutor had special knowledge of the defendant's guilt; and (2) during closing argument (before which the trial court had already given its final instructions to the jury), the prosecutor told the jury that they were "no longer obligated to presume innocence." ' 18 7 The majority did not specifically 185. See Martineau, supra note 76, at 1033-34.
186. Cf. Richard L. Marcus, Slouching Toward Discretion, 78 NOTRE DAME L. REV. 1561, 1565-66 (2003) (contrasting the exercise of discretion that courts exercise in the absence of a controlling rule in an area that "defies the development of legal 'rules"' from the discretion courts exercise when merely making decisions in an area that "sensibly implies limitations on secondguessing" from a higher court). As the rules remain new, the Supreme Court may indeed be welladvised to avoid interfering with the development of the rules, but, over time, the Supreme Court can exercise its supervisory authority to coordinate and clarify the rule to ensure consistency within the courts of appeal. 187. United States v. Flores-Perez, 311 F. App'x. 69, 71 (9th Cir. 2009) (Kleinfeld, J., dissenting) (internal quotation marks omitted).
[Vol. 67:521 consider the effect of these errors. 188 Rather, even though the FloresPerez court agreed that these statements were obvious errors, it concluded that the errors did not meet Olano's requirement that the error "'seriously affect[ ] the fairness, integrity or public reputation of judicial proceedings' given the overwhelming evidence of guilt and [the defendant's] striking lack of credibility at trial. ' " 89 Under this article's proposed rule, the majority opinion may indeed be correct on the first issue. If the majority is correct that the evidence was overwhelming, the prosecutor's allusion to the existence of additional evidence was merely superfluous. Unlike the erroneous exclusion of defense evidence, which might have sown doubt in the mind of the jury about the defendant's guilt, this kind of error probably does not introduce much doubt that, but for the error, the jury would have reached a different conclusion. Even so, under the proposed rule, the appellate court would have been explicitly required to consider the consequence of the error in the factual context of the case. This requirement would have prompted the majority to explain why the evidence was overwhelming in spite of the dissent's view to the contrary, 1 90 thereby reducing the possibility that the majority misunderstood the quality and quantity of evidence on every element necessary to prove the defendant's guilt. A more elaborate explanation also would have increased the likelihood that the form of judgment reflected in the opinion was truly an analysis of the error rather than a reassessment of the defendant's guilt. Also, it would have also provided a more complete analysis to guide future courts and defendants considering similar issues.
The majority's opinion is less persuasive with respect to the prosecutor's comment to the jury that it could disregard the presumption of innocence once it began its deliberations. The opinion is less persuasive because the error did not relate to the evidence; rather, it related to whether the jury had been properly charged with the applicable law and whether it applied that law during its deliberations. 91 Thus, the majority's suggestion that the overwhelming evidence prevented this error from "'seriously affect[ing] the fairness, integrity or public reputation'"192 of the proceeding seems facially inapposite. After all, how can evidence, regardless of its weight, moot the issue of whether the jury properly understood the applicable law? 193 Under the proposed rule, the court would have been compelled to explicitly consider the jury's written instructions, verdict forms, or other information in the record indicating whether the jury was properly apprised of the law. If the jury was indeed clear about the law notwithstanding the prosecutor's comments, then the majority was correct that the error did not rise to the level of serious error. Even if the jury was not correctly apprised of the law, the proposed rule would require the court to then consider whether the error caused serious consequences in the factual context of the case. Sometimes, even an incorrect statement of the law would not create a serious error; for instance, the incorrect statement might relate to an element of the crime the defendant never contested. In the absence of this kind of analysis, however, the FloresPerez opinion appears to primarily reflect the majority's opinion that the defendant was guilty. This article's proposed solution would aid the federal appellate courts in ensuring that their analyses focus on the seriousness of the error, avoid guilt-based judging, and develop precedents that will guide future courts and defendants in determining the merit of providing a remedy for unpreserved errors. Given the evident injustice of incorrect convictions and the new empirical evidence about their prevalence, the need for closer, more disciplined scrutiny of unpreserved errors is real and urgent.
deliberation of the jury and thus contributed to the actual verdict reached, for the jury may have reached its verdict because of the error.
... ).
